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,. I. BACKGROUND 
X 

This matter was initiated by a complaint filed on behalf of US. Senator Max R a u s  

and Friends of Max Baucus ‘96’- On June 17,1997, the Commission found reason to believe - 

that the National Republican Senatorial Conimittee and Stan Muckaby, as treasurer, (“the 

NRSC”). violated 2 U.S.C. 8s 441a(f), 441b and 434@) a d  i 1 C.F.R. 102.5(a) as a result 

of having made expenditures in excess ofthe limitations on patty expenditures at 2 U.S.C. 

Q 441 a(d) in I996 for media advertisements critic& of Senator Baucus, of having reported 

these disbursements as ‘klministdvdvoter drive” cxpenditms and thus 8s allocable 

pursuant tc 1 I C.F.R 0 106.5 and Q 1W4.10(b)(t), rather than as in-kind contributions, and of 

having wade thirty-five percent ofthe expndihms from non-federal account(s). 

On November 16, E398, counsel for tlhe NKSC were provided with a Gened 

Counsel’s Brief which was also distributed to the Commission md which is incorgorated 

herein by reference. On January 15,1999, following receipt of an extension oftime to 

respond, counsel for the NRSC submitted a Reply Brief. The following is I discussion of 

the issues addressed in this matter in light of the Reply Brief, plus recommendations for 

Commission action. 
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11. ANALYSIS 

A. 2 U.S.C. $441a(d) Limitations 

FOP purposes of determining whether the 1996 NRSC expenditures here at issue 

were subject to the limitations of 2 U.S.C. $441a(d), the General Counsel’s Brief applied 

the two-fold standard of “electioneering message” and coordination with a candidate. 

The Response Brief disputes the application ofeach of these elements. 

I. Content of Comunications .. 

Counsel for the NKSC argue in their Response Brief that the limitations of 

2 US.@. 0 441atd) apply only to expenditures for communications which contain 
- 

“express advocacy.” (Reply Brief, page 19) Counsel bcgin their discussion of caselaw - 

with the decision ofthe IPS. Supreme Court in Buckley v. Valeo. 424 U.S. 1 (1976), 

arguing in broad t e r n  that the Court “held that the First Amendment requires limitations 

on expnditwes ‘relative to a clearly identified candidate’ to be conshued a reaching 

only ‘ c o m ~ c a a i o n s  containing express words of advocacy of election or defeat’ . . . . 
- See pueWev v. Valeo], at 39-59.” 

In fact, this lmguage formed p a  o f h e  Buckley Court’s discussion of the 

expenditure limitations imposed at fomier I8 U.S.C. $608(e)(l), es pmvision which the 

Court did fmd imconrstittlrional, but which it also found 40 have eneompmd 

expenditures made independently OF a emdidate. 424 U.S. at 45-47. The Courp upheld as 

constitutional the limitations on “mntaibutiom” imposed by Congress, regardless of the 

content of any communications involved. 424 U.S. at 2 6 3 5 .  The Court stated fwher: 

”[C]ontrdled or coordinated expenditures are treated as contributions rather than 

expenditures under the [Federal Election Campaign] Act.” 424 U.S. at 46. 
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Counsel also cite FEC v. Massachusetts Citizens for Life. Inc., 479 U.S. 238 (1986) 

(“MCFL”); FEC v. Central Long Island Tax Refom Immediately Committee, 616 F.2d 45 

(26 Cir. 1980) (en banc) CLITRIM and FEC v. Ch- Action Network, Inc., 110 F.2d 

1049 (4“ Cir. 1997) (“‘Christian Action NetworV) in suppott oftheir argument that express 

advocacy is required to trigger Section 441a(d) limitations. (Reply Brief, page 20.) None of 

these cases, however, concerned the activities of a politid party committee and thus did not 

involve the application of2 U.S.C:Q 441a(d). MCFL and Christian Action Network 

addressed the relatianship ofthe prohibitions of 2 U.S.C. fi 441b to activities of incoxporated, 

non-profit organizations, while CLITRIM addressed communications uncoordinated with a 

candidate which had been undertaken by an unincorporated, non-party organization. 

Counsel ague fluthe: that, in light ofthe Supreme Court’s decision in 

Reoublican Federal Cmpakn Committee v. FIE@, 5 18 U.S. 604, (19961, Colorado 

Republicans 1.9, tht: reliance by ohis Office upon the Tenth Circuit’s “now-vacated opinion” in 

FEC v. Colorado Remblican Federal Chmxaicm Cornittee, 59 F.3d 1015 (IO* Cir. 19951, is 

misplaced BS support for an “electioneering message” standard for Section 44ia(d) 

expndin~es. (Reply Brief, page 21). As is noted in the General Counsel‘s Brie€, however, 

the Supreme Court in Colorado Republicans I did not address the content issue as regards 

Section 441a(d) expenditures. Although the Supreme COW did “vacate” the Tenth Circuit’s 

decision, it did so on the basis that the expenditures at issue were in fact independent. The 
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Court did not “oveimle” the Tenth Circuit’s legal reasoning concerning the standard for 

addressing the content of Section 44 1 a(d) expenditures. ’ 
Coirnsel also question the citdtions to Advisory Opinion 1983-12 and Advisory 

Opinion 1983-43 in the General Counsel’s Brief, arguing that these opinions have been 

“overruled or superseded” and that their use by this Ofiice was not “candid.” (Reply Brief, 

pages 21-22.) With regard to A 0  1983-12, counsel term the political committee involved 

there to have been an “independent political action committee” arid then, citing three Supreme 

Court decisions, state that the Court has included “independent political committees” among 

.. 

the entities protectea by the First Amendment from regulation of‘kpeech . . . that does not 

meet the express advocacy standard.” 

Only one of the decisions cited by counsel, namely Citizens Against Rent Control v. 

City of Berkeley, 454 US. 2W (1981), involved a political eomitiee as opposed to a 

corpomtion, and that decision addressed a committee making expenditures in support of ballot 

initiatives, not ofcandidatcs. None ofthe m e s  cited would ovenule the Commission’s 

distinction between independent and coordinated expenditures. 

Counsels’ arguments regarding A 0  1983-12 ignore the fact that the Commission in 

that opinion distinguished between situations in which &e requester, the National 

Conservative Polit id Action Committee (“NCPAC”), wodd be casordina~ng a planned 

television broadcast with a particular incumbent of &e US. Senate who had provided footage 

On June 26,1996, &e Supreme Court, 10s part of its decision in Colorado Reeoublicans I, 
remanded the case to xhc Tenth Ciiuit  Court of Appeals for M e r  legal and factual 
development on the issue of the constitutionality of limitations on party expenditures 
csordimted with candidates, The Tenth Circuit in turn remanded the case to the US. 
District Court for Colorado. On February 18.1999, the District Court found 
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for the broadcast, or otherwise consulting with that incumbent, and situations in which there 

would he no such “coordination, consultation or contact.” The Commission found that in the 

former situation the expenditures for a broadcast would be considered in-kind contributions to 

the individual, while in the latter they would not. 

Advisory OpiRion 1983-43 was cited in a footnote in the General Counsel’s Brief 

s~ le ly  for the pmpositiora that discussion of legislative issues and election-related messages 

are not mutualIy exclusive. OtheNvise, dealing as it did &th an incorporaFed membership 

organization, this opinion is not directly relevant to the present matter, whether or not it has 

been “overruled.” 

.. 

- 
Counsel faults the OEce of the General Counsel for not addressing kivisory Opinion - 

1995-25. (Reply Brief, page 22). ’Kat opinion involved political party expenditures for 

advertisements which were asertedlgr going to address a national political party’s legislative 

proposals. The requester, the Republimn National Committee, stated in its request for the 

advisory opinion that the m m m e a t i o n s  being planned wodd contain neither express 

advocacy nor an electioneering message. Relying upon this assertion, the Commission 

focused in A 0  1995-25 upon the issue of whether the RNC’s expenditures would still be 

alfwble between fderal and non-fdesd accounts, and determined tlmt they would, ‘‘a 
k a d s  would quaiif., as coordinated exwnditms on h h d f  of my general election 

candidates ofthe Party under 2 U.S.C. 6 441akQ.’’ (Emphasis added.) The Commission cited 

the Supiwne CG#’S statement in Bucklev v. Valeo that “[e)xgenditurer;. . . of ‘political 

2 U.S.C. 9 44la(dd) Un~nStiPutionai. On M m h  24, 1999. the Commission voted lo 
appeal phis dmision to the Tenth Circuit. 



committees’ . . . can be assumed to fall within the core area sought to be addressed by 

Congress. They are, by definition, campaign-related.” 424 U.S. at 79. 

In the present matter, the NRSC recognized that at the least it was required to allocate 

the costs of the anti-Baucus advertisements between its federal and non-federal accounts, and 

it did so. However, It is the position of this Office that the expenditures at issue were made 

for advertisenients which contained an ”electioneering message” and which were coordinated 

with a candidate (see fiut.her discussion below), thereby placing the NRSC’s expenditures 

within the exception cited by the Commission in A 0  1995-25 and thus outside the parameters 

of that opinion. 

/. 

With regard to the actual contents of the NRSC’s communications here at issue, 

counsel argue that none ‘‘contained words of express advocacy” and that none urged “viewers 

to take any action with respect to any election whatsoever.” ?%ley state that there was no 

reference to the general election, and that ‘the fact h t  Baucus was unopposed in the June 4 

{ 1996] primary precludes a finding that the advertisements - the vast majority of which were 

in April or May - involved ‘electioneering’.” (Reply Brief, page 23.) 

Taking these arguments in reverse order, the fact that Senator Baucus was unopposed 

im the dune primary shifts the effect ofthe advertisements to the general election. The 

expndl%Urr: l imi~ icpn~  at 2 U.S.C. 5 41a(d) apply only to genemi elections for Federal oEicc 

in my event; however, h e  Commission has found that h e  time frame for coordinated p a y  

expenditures Is not restricted to the gost-nomination campaign period. & Advisory-Opinion 

1984-15 md Advisory Opinion 1985-14. in the p e n t  matter the advertisements aired both 

before and after the June 4.1996 primary election in Montana. 
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Counsel are correct that the advertisements at issue did not contain words of express 

advocacy. Given, however, the position ofthis Office, in the General Counsel’s Brief and 

below, that the expenditures were coordinated with the Rehberg campaign, “express 

advocacy” is not the appropriate standard to be applied in this matter. Counsel are also 

correct that the NRSG advertisements did not include the words “Democrat*’ or “Republican” 

in their texts, although the disclaimers cited the “National Republican Senatorial Committee” 

as the source of payment. The advertisements did, however, clearly identify U.S. Senator 

Max Baucus, who was at the time a candidate for re-election; did refer to his position ias an 

incumbent member of the U.S. Senate and to his record as such; and did contain negative 

statements about his alleged positions on specific issues. The NRSC had publicly signaled its 

intent, months earlier, to target during he 1996 elections “‘liberals” in Congress who had 

voted for tax increases, and Senator Baucus was included in the announced list of planned 

targets. Mthough the issues addressed in the ~ d v e ~ i s e ~ e n ~  at issue, papticularly tern limits 

and a Man& budget, were scheduled to come before the Senate during or just afier the 

running ofthe advertisements, the advertisements were placed only with stations serving 

Montana, not with others serving broader, issue-related constituencies. The advertisements did 

not spcify specific Senate legislation, either by bill number or timing; and. in most instances, 

did not provide Senator Baucm’ Senate telephone number or address. Thus, ?he 

advertisements were primarily aimed at reducing support for Senator Bauaa’ reelection rather 

than at enmuraging contacts with him about his votes on pending legislation. They therefore 

wnpaiared electioneering mesages, and met the content standard for coordinated papty 

expenditures and thus for the application of Section 441a(d) limitations. 

- 
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2. Coordination 

Counsel argue that evidence that the NRSC’s advertisements were produced and 

placed without the Rehberg campaign’s prior input or knowledge “precludes any finding of 

coordination.” (Reply Brief, page 4). Eater, counsel assert that the use af the words “actual 

coordination” on page 10 of the General Counsel’s Brief indicates agreement that something 

more than an “opportunity” for coordination is required. (Reply Brief, page 10). Counsel 

also argue that there would need to be evidence of a flow of information from the Rehberg 

committee to the NRSC about the needs ofthe campaign in order for coordination to be 

found. (Reply Brief, pages 14-15). 

,. 

- This office does not agree that an “opportunity” for coordination is insufficient _. 

evidence of coordination. The phrase “actual coordination” as used in this Office’s Brief was 

employed in the context of a discussion of the Supreme Court’s decision in Colorado 

ReeDublicans 1 thgt coordination betwan a party committee and a a d i d a t e  committee could 

not. $e presumed; but, rather, that there had to be evidence oEcoordmtion. 518 U.S. at 619- 

623. Thus, the distinction k i n g  drawn was between presumed coordination and evidence of 

wordination, not between opportuslities for coordination and “ a c t d  coordination. 

More iampo&a-itI]r for purposes of the p ~ e ~ n t  matter, the Supreme Court in Colorado 

ReDubiiicans 1, in support of its finding that ?he advextising campaign at issue in ohat w e  had 

been undertaken indsrpendent!y of a candidate, stated that the cimpa&n had not been 

developed “pursumt to any genemi or particular understanding with a candidate.” 518 U.S. at 

614. (Emphis added.) B d  u p n  thisjudiciai !mguage, it i s  thc position ofthis OKke 

that specific input by &e Rehberg campaign into the NRSC advertising campaign in Montana 

wirh r e g d  to content. timing or placement WZLS not required in order to trigger &e Section 



9 

44 la(d) limitations. Rather, it is sufficient for a finding of coordination that the Rehberg 

committee knew as early as mid-October, 1995, and thus prior to the media campaign, that the 

NRSC waq planning a 1996 advertising campaign targeting Senator Baucus among others; 

that Ladoma Lee and JoAnne Barnrhart, as representatives ofthe Rehberg campaign and of 

the NRSC respectively, had specifically discussed in late October - early November, 1995 an 

advertising campaign which would address Mr. Baucus’ voting record and upcaming votes in 

the Senate; that the Rehberg campaign later encouraged, even urged, such a campaign, prior to 

its start in mid-April, 1994, bough inquiries directed at the NRSC; that the Rehberg 

campaign ~ s d ,  albeit indirectly, to change the tone of the advertising campaign in Montana 

once it start&* and that the Rehberg campaign maintained contacts with the NRSC throughout 

the campaign, in spite of opposition to the latter’s advertising program in Montana? 

.. 

- 

3. Adiustment of Statutorv Violation 

Counsel argue that the General Counsel‘s Brief is ‘ ‘pproc~diy defective” because it 

eonclrades &at the making of cooadimted expe~dit~es ira excess of the Section 441 a(d) 

limitations results in a uiotatim of2 U.S.C. 9 &la@) rather than of2 U.S.C. 441a(fd, the 

provision addressed in the Commission’s reason to believe deterinidon. (Reply Brief. 

page 26). It is counseh’ position that the lack of a reason to k lkve  determination regarding a 

’ Counsel argue that “an actual exchange sf infomation” is required and cite B~mstosal 
v. FEC, No. 92-02284 ( W B )  at IO, fn. 5 (D.D.C. April 4, I993 as suppsl for this 
position. (Reply Brief, pages 13-14). The cited foopnote consists of a lengthy qooWtlon 
from the Statement of R m n s  issued by Commissioner Thomas Josefiak during the 
administrative phase of that case. CsmmissioPter Josefiak used the phrase “brief, isolated 
and imubstantial contact” t~ describe a pardicular communication between representatives 
of &e two respondents. In the present matter that phrase would be inadequate to dexr ib  
the contacts between &e N W @  md the Rehberg campaign, in particular the discussion 
kitween Ms. lar: and Ms. I3 cited above. 
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violation of 2 S.G. tj 441a@) denied the 

10 

lRSC “an opportunity to marshall evidence in its 

defense prior to a reason-to-believe vote . . . ,” and would violate the Administrative 

Procedures Act and the Due Process clause of the U.S. Constitution. (Reply Brief, page 27). 

Counsels’ position is erroneom. A reason to believe determination by the 

Commission serves only as a h s h a l d  for commencing an investigation into alleged or 

apparent violations ofthe Act. & 2 U.S.C. 5 437g(a)(2); I 1  C.F.R. 5 1 I l.lO(a). Once 

comenmd,  the investigation nnd’Comission I. determinations based thereon are not limited 

to only those issues, statutory provisions and/or violations spcifical:~ referenced in the 

threshold reason to believe findings, but, rather, may encompass all relevant information, and 

take into consideration my intervening judicial decisions. See. e.%., United States v. Powell, 

379 U.S. 48 (1964); UEited States v. Morton Salt Co, 338 U.S. 632 (1950). Consequently, it 

would be inconsistent with the scope of the Commission’s authority and responsibilities, as 

well as redundant, to x q u h  ztddi~ond threshold hdings for Gelations of other ~ K O V ~ S ~ O ~ S  of 

the Act arising from the Sgme fiicts 21s those which formed the Wis for the initial reason to 

believe determinations. 

- 

Further, the Act itself nowhere requires the Commission to make a aeason to believe 

determination with regard to a violation of a specific statutory provision prior to d n g  a 

probable caw bin&mg regding a violation o f b t  provision. 2 U.S.C. 6 43’7g(a)(3) quires 

only that h e  General C o w l  “notify the respondent of any reconmendation to the 

Commission by the general mwsd to proceed to vote on probable cause.” Simiimly, the 

Commi.ssion’s reguiatiom require that, upon campletion of the investigation, the Genera! 

Counsel put forth in a brief the factmi amd iqd basis for the probble cause 

recommendations, notify mprxients ofthe recommendations, md provide pespondents with 
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a copy ofthe brief. See. 11 C.F.R. $ 11 1.16(a) and (b). Thus, what is essential is that 

respondents be provided with opportunities to respond to all allegations at some point during 

&e administrative proceedings. &, FEC v. NRA of Am&i, 533 F.Supp. 1331 (D.D.C. 

1983). See also Department of Fducation of State of California v. Bennett, 864 F. 2d 656, 

659 (9’ Cir. 1988) (“notice will be adequate for due process purposes ‘if the pariy proceeded 

against understood the issue and was af%xded Mull opportunity’ to respond (quoting Lam v. 

Secretaw oflnterior, 820 F.2d ‘1532,1539 (9‘“ Cir 19863”). 

Earlier in their brief, Counsel argue that the Conmission cannot “[u]nilatemlly . . 

‘[ilegislate’ a convergence oESections 441a(d) and 44la(h).” (Reply Brief, page 15.) 

C o w l  state &hat the result of such an approach i s  to make the two provisions duplicative of 

one another, and thus “contrary to setlled statutory construction.” @.* page 18). Counsel 

a h  argue that th is  Office’s recommendation involves “a new and different construction ofthe 

statute. Such a change i s  more appropriate for a rulemaking, if at all, than for an enforcement 

p d i n g . ”  @.). 

In the present matter the Commission initially found reason to believe that the NRSC 

violated 2 U.S.C. 9 4414f) by exceeding the expenditure limitations established at 2 U.S.C. 

8 4441@d). This detemim%ion was m&ent with prior Commission practice regdmg the 

wnquemces of exceeding the Section &la@) limitations. Such practice had been in tum the 

prutduct ofthe Commission’s mg~kttory presumption of coordination ktween party 

committees and their candidate; of the frequent lack of evidence of actual coordination with a 

candidate; ofthe nesulting deckion to treat party expenditures in these c i r c ~ s ~ c e s  as only 

“‘expnditms,” rather than as “im-kind contributions” reportable by a candidate; md of the 

determination that, under these circumstmces, the appropriate violation on the pata ofthe 
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party committee would be of 2 U.S.C. $441a(f) which states, inter alia, that ‘‘ [n]o . . . 

political committee shall knowingly . . . make any exmnditure in violation of the provisions 

of [Section 44 1 a].” (Emphasis added.) 

This agency practice has been called into question as a result ofthe Supreme Court’s 

decision in Coiorddo Reeublicansi rejecting presumptions of coordination between party 

committees and their candidates, and requiring instead evidence of coordination. It follows 

from this requirement that, when arrd if evidence of coordination is  present, the party 

expenditure at issue would become an in-kind c o n t r i m  to the candidate and his or her 

committee by virtue of the involvement ofthe candidate m&or the candidate’s authorized 

committee with the expenditure. Such contributions would then be subject to the limitations 

on contributions at 2 U.S.C. 0 441q including the special limitation on Senate campaign 

Committee contributions a! 2 U.S.C. Q #la&). In this way, the standards for applying the 

limitations on coordinated party expenditures at 2 U.S.G. 9 $41a(d) and the limitations on in- 

kind contributions by a party cornit tee ae 2 U.S.C. $44la(a) have indeed converged as both 

now involve coordination with a candidate. Thus, in the present matter the OEice ofthe 

General Cb-1 is recommending that the Commission find h e  more statutorily appropriate 

finding with regard to the NR5C ts be one of, vidation ofthe llirnitalions on contributions at 

2 U.S.C. Q 4411a(h). COR- to counsels’ argwnent, this c h g e  does not constitute a “new 

and different construction of the statute.” It is, rather, the logic31 outcome of the Supreme 

Court’s decision in Colomdo Republicaaask and IT~XS~X~S simply the substitution of m e  

statutory violation for mother, i.e. of Section 44Ia(h) for Section 441a(f). The factual and 
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legal basis for the violation remains the same - namely, that there have been coordinated party 

expenditures in excess of the limitations imposed by 2 U.S.C. 9 441ajd).’ 

Finally, counsel argue that the Commission may not retroactively apply a new 

interpretation of the statute in an enforcement pmeeding. (Reply Brief. page 27). In support 

of  this position, counsel cite Health Insurance Assmiation of America v. Shalala, 23 F.3d 412, 

423 (D.C. Ck. 119949, in which the court ruled, inter alia, that xhe Government could not 

recover conditional Medicare payments based upon Interpretative rules not in existence at the 

time the payments were made. The court distinguished between direct actions for recovery in 

court, which were required by the statute in question, and “internal administrative 
- 

adjudications.” noting that ‘“agency interpretations announced in adjudications typically are _. 

retroactive, and. subject to some imits, are prnissibiy so.” 23 F.3d at 424. 

Because the CoSnmission,n’s proceedings do not constitute “adjudications,” it is possible 

that. a court would find in certain situations that Commission regulations may not be applied 

retroactively. However* in the present matter &e recommendation being disputed by counsel 

involves not the retroactive application ofa regulation, but rather a recommendation that the 

Conmission find probable cause to believe there laas k e n  a violation of one statutory 

subsection rather than of another statutory subsection within 2 U.S.C. 9 441% when *LU&K 

either approach the vialation would be the result ofthe NWC’s having exceeded the same 

statutory contribution limitation, namely that established by 2 U.S.C. 5 44laCd). The 

recommendation by this Office that the Commission find probable muse to beiieve that &e 

’ If the respondent wen an party committee other than a sm31P campaign committee, the 
appropriate violation would be one of2 U.S.C. 0 44lia(a). 
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NiiSC violated $441a(h), rather than ofU.S.C. 3 441a(l), does not address a violation which 

would not exist but for a new interpretation of the statute! 

B. Reporting Violations 

The Commission also found reason to believe that the NRSC violated 2 U.S.C. 

tj 434(b) when it reported the NRSC payments at issue as dlocable expenses. not as in-kind 

con~butions. Counsel in their Reply Briefstate in a footnote on page 26 that “[blecause the 

disbursements at issue were not ‘expenditures,’ ,. they did not place the NRSC in violation of 

2 U.S.C. tj 441a(d). . . . Thus, the NRSC did not violate 2 U.S.C. 5 434(b) . . . .” 

In light ofthe evidence discussed above in support ofthe recommendation that the 

Commission find probable cause to believe the NRSC violated 2 U.S.C. tj 44la(h), this Ofice 

also recommends that the Commission find probable came to believe that the NRSC and Stan 

Huclsaby, as treasurer, violated 2 U.S.C. 9 4341b) by rnisreporting the disbursements at issue 

as allocable expenditures rather than as in-kind contributions. 

- 

c* Use of Non-Federal Funds 

Finally, the Cornmission found reason to believe shat the NRSC violated 2 U.S.C. 

Q 44Kb and 5 441a(fb and I 1 C.F.R 4 102.9 by using funds &5m non-federal accounts to 

make c o o h t d  party expenditures. In a footnote, m w l  argues that the NRSC could not 

have violated 2 U.S.C. tj 441b becaw it is not itselfa national bank, corporate or labor 

‘ In response to csunsds’ argument that the MRSC expenditures at issue c m 5 t  be 
deemed contributions because “the Rehberg committee has not been accused of accepting 
my impmpr contributions," it should be noted that the application of2 U.S.C. 5 441a(h) 
rather than of2 U.S.C. 5 441a(f) does provide a basis for recommending that the 
C O ~ ~ S S ~ O R  pursue the Rehberg cornittee as the recipient of in-kind contributions koni 
a party committee. However. at this stage in phe present p r d i n g s ,  this Ofice is not 
making suck a mommendation. 
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organization. (Reply Brief, fn. 9, page 25). This argument ignores the poortion of Section 

431b which prohibits any political committee from receiving corporate or labor organization 

contributions to be used in connection with federal elections. The Reply Brief does not 

discuss violations of 2 U.S.C. 8 441(;iXf) and 11 C.F.R. 0 102.5 arising from the use ofnon- 

federal accounts. 

D. QnelusiQns 

Based upon the evidence and legal arguments set out in the General Counsel’s Brief 

and above, this Office reeommencls that the Commission find probable cause to believe that 

the National Republican Senatorial Committee mnd Stan Huckaby, as treasurer, violated 

2 U.S.C. 0 444a(h), 441a(f), Mlb and 4M@) and II 1 C.F.R. 

III. DISCUSSION OF CONCILIATION AND CIVIL PENALTY 

.. 

102.5. 
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1. Find probable cause to believe that the National Republican Senatorial 
Committee and Stan Huckaby, as treasurer, vioiated 2 U.S.C. $1 a la@)  by 
making excessive in-kind contributions to Montanans for Rehberg in 1996. 

2. Find probable c a w  to diieve that the National Republican Senatorial 
Committee and Stan Muckaby, as treasurer, violated 2 1J.S.C. 8 434@) by 
misreQorbing expenditures for media advei-tjsements inx i  in connection with 
the IS96 U.S. Senate election in Montana. 

- 
3. Find probable cause to believe that the Natiod Republican Senatorial - 

Committee and Stan Muckaby, as taeaswr, violated 2 U.S.C. $5 44la(f) and 
441 b and I 1  C.F.R 5 102.5 by making expndiitunes in comeCtion with the 
1996 U.S. Senate election in Montana from its non-federal accounts. 

4. Approve the attached proposed conciliation agreement. 

5. A ~ P K O V ~  the appropriate letter. 

Attacheat 
Proposed Csnctliation Agreement 

Staff Assigned: h e  A. Weisenborn 
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